MEDICAL SOCIETY OF
NEW JERSEY

EMR DOCUMENTATION, RECORD
RETENTION & AUTHENTICITY
WORKSHOP

MARCH 17, 2011

CATHERINE J. FLYNN, ESQ.
MICHAEL A. MORONEY, ESQ.

WEBER GALLAGHER Cherry Hill | Dover | Harrisburg | London | New York | Newark
SIMPSON STAPLETON Norristown | Philadelphia | Pittsburgh | Scranton

FIRES & NEWBY LLP www.wglaw.com



EMR: The Legal Landscape

O




PPACA: Patient Protection and
Affordable Care Act




Paying for Health Reform

O




Fraud and Abuse Enforcement

O




EMR, PPACA and HITECH

O




EMR, PPACA and HITECH

O




Meaningful Use

O




EMR — Recordkeeping requirements
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EMR Record Retention

O




Risk Management and Litigation Issues

O




Risk Management and Litigation Issues

O




Risk Management and Litigation Issues

O




Risk Management and Litigation Issues

O




False Claims Act 31 U.S.C. §3279

O




Civil Fraud Claims

O




Civil Fraud Claims

O




Liability can be imposed for:

O




Coding and Billing

O




Penalties

O




Civil Monetary Penalties

O




Factors considered In assessing penalties

O

- Measure of culpability

- Degree of fraudulent conduct

- Whether “fraud” or “innocent billing error”
- Whether any actual harm to patients

** The OIG’s stepped up efforts to identify and penalize
fraudulent conduct can result in claims against
physicians who have mistakenly failed to devote
adequate resources, staff & training to ensure proper
billing and coding practices, notwithstanding the
absence of any intent to defraud







Important considerations

O

- Recognize that coding has evolved from a simple
clerical data entry function to a complex system of
rules & regulations that must be overseen by
properly trained professionals (“Compliance
officers”)

- Recognize that the OIG relies upon the healthcare
Industry to self-police itself

- Review (and adopt as much as possible of) the OIG’s
compliance program guidelines




OI1G Compliance programs

O

- Modeled after the United States Federal Sentencing
Guidelines

- Based upon the principle that healthcare providers
self- monitor their compliance with proper coding &
billing practices, by identifying and monitoring
their practices for high risk areas of potential fraud
and abuse

- Further based upon principle that healthcare
providers will self-report and self-correct errors &
mistakes




Elements of OIG’s Compliance Program

O




Elements of OIG’s Compliance Program

O

5. training & education of staff to ensure adherence
to federal program requirements

6. create method to detect & correct errors

7. enforce disciplinary action against violators of
program

** A successful compliance program will:

-- minimize the risk of being subject to an
enforcement action:; and

-- mitigate the damages/ reduce penalties
assessed If there is a violation




Designating a Compliance Officer and
Committee

- Officer should have a strong understanding of all
coding & billing principles

- Full time or assigned responsibility as part of
existing position, or more than one
(depends on size of practice)

- Should have direct access to physicians/ providers of
services

- Should have regularly scheduled meetings to discuss
compliance activities

- Should keep minutes of meetings (to show proof of
compliance program if questioned)




Policies & Procedures
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Code of Conduct

O




Internal Auditing

O




Types of internal reviews

O




Open & Confidential Reporting

O




Training & Education

O




Detecting & Correcting Errors

O

- Most billing errors are “coding errors”; not any
Intentional effort to defraud

- Most processing errors are the result of outdated
software or billing systems

« Most documentation errors are the result not
adequately documenting the patient encounter and
behavior taken

« When an error is detected, must take swift &
decisive action to rectify & prevent going forward




Disciplinary Measures

O
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For any questions, concerns or requests for
additional information or advice,
please feel free to reach out to us
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